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Revocabslity of Bustlding Fermit: 

Amarillo vs. Stapf, Texas Appeals Comission, 
(February 1957), 101 Southwestern Reporter (2d) 
229. The property owner had 4 machine shop in a 
zone called "first manufacturing district." On 
the same street was a small foundry which had dis- 
continued operation. The owner desired to move 
this foundry to the lot next to his own and to op- 
erate it in connection with his machine shop. The 
zoning ordinance provided for the administration 
of its provisions by the building inspector under 
the general direction of the city manager. So the 
omer applied to the city manager for a permit to 
nove the foundry, and the manager gave him a note 
addressed to the building inspector expressing as- 
sent to such a permit. Relying on this note, he 
proceeded to purchase the foundry and to make ar- 
rangements whereby he could construct it on the 
lot adjoining the machine shop. The building in- 
spector issued the permit, but later, by reason of 
& neighborhood protest, cancelled the permit in ac- 
cordance with his interpretation of the ordinance 
as excluding foundries from first manufacturing 
districts. 

The matter was then taken to the board of ad- 
justment, which held that, as foundries were not 
permitted in first manufacturing districts, the 
vermit should be denied. The owmer then applied 
to the city's legislative body for a change in the 
tap which would allow his foundry at the proposed 
location, and the legislative body refused. The 
omer then filed an action to enjoin the city of- 
ficials from interfering with his putting the 
foundry where he desired to put it. 

The court decided in favor of the city, hold- 
ing that as the zoning ordinance did not permit 
foundries atthe proposed location, the city manag- 
‘t had no right to assent to and the building in- 
sector no right to issue a permit, and that the 
tity was not estopped from revoking the permit be- 
tause the owner had proceeded in his arrangements 
ind incurred some expense. 

The application to the Board of Adjustment was 
treated as an application not for a variance but 
‘Ora decision on whether or not foundries were 
%rmissible in first manufacturing zones... It was 
& appeal for interpretation of the ordinance. 











PLANNING (INCLUDING ZONING) 
LAW AND LEGISLATION 
Prepared by Alfred Bettman 


Constituttonality of Hardship-Variance Clause: 

Appeal of Blackstone, Supreme Court of Dela- 
ware, (February 1957), 190 Atlantic Reporter, 597. 
The owmer of the property, containing a residence 
and a one-story garage, desired to add a _ second 
story to the garage for residence purposes. The 
lot was in a business district. The addition would 
violate one of the height provisions of the zoning 
ordinance. From the refusal of a permit the owner 
appealed to the Board of Adjustment, which decided 
against him, and he filed a certiorari proceeding 
under the court review provisions of the enabling 
act. 








The opinion of the court is concerned mainly 
with the constitutionality of the hardship clause. 
There was no discussion as to whether this consti- 
tutional question was appropriately raised in a 
case for court review of a decision of the Board 
of Adjustment to which the property owner had ap- 
pealed. The court did decide, however, that no 
owner is entitled to a variance as a matter of 
right, and that, consequently, the refusal of the 
Board of Adjustment to make a variance cannot be 
over-ruled or modified by the court unless it ap- 
pears affirmatively from the evidence that the de- 
cision was illegal or the discretion of the Board 
had been arbitrarily exercised. 

On this question the court held that as the 
property in question had not been subjected to any 
restrictions which were not applied to properties 
throughout the district, and as the ordinance was 
valid, there was no basis for the court's overturn- 
ing the decision of the Board. 

The opinion discussed the constitutionality of 
zoning in general and upheld the same, and then de- 
voted most attention to the validity of the hard- 
ship clause, that is, the question whether the ex- 
pressions"practical difficulty","unnecessary hard- 
ship", "substantial justice" were so vague as to 
constitute a delegation of legislative power to the 
Board of Adjustment. The opinion contains a com 
prehensive review of the decisions of other courts 
on this question, and the court came to the con- 
clusion that these expressions are sufficiently 
definite to control the discretion of the Board, 
and, therefore, upheld the validity of the hard- 
ship-variance clause. 





Decision of Board of Appeals 
in Undeveloped Areas: 


Borea Contracting Co. Inc. vs. lturdock, 


on Temporary Permit 


New 


Billboard Regulation: 
Wolverine Sign Works vs. City of Bloomfie}, 








York Supreme Court, Appellate Division, (March 





Hills, Supreme Court of Michigan, (March 1937), 





1937), 294 New York Supplement, 19. The ordinance 
authorized the board of appeals to permit tempo- 
rary non-conforming uses in undeveloped sections of 





the city. On court review of the grant of such a 
permit the court held that, in passing on the ap- 
plication, the board had the right to limit its 


inquiry to the changes which had occurred in the 
character of the neighborhood since the last previ- 
ous decision finding the area to be undeveloped. 


Interpretation of "Structurally Altered” in Rela- 
tion to Non-Conforming Uses: 

Paye vs. City of Grosse Pointe, Supreme Court 
of Michigan, (March 1937) ,271 Northwestern Report- 
er, 826. This case was concerned with the inter- 
pretation of the expression "structurally altered" 
in the typical provision of a zoning ordinance re- 
lating to non-conforming uses which permitted the 
continuance of existing non-conforming uses provid- 
ed that the non-conforming building shall not be 
"structurally altered" or enlarged. 

The plaintiff owned two adjoining buildings, 
one a two-story building of brick and frame con- 
struction and the other a one-story brick building. 
There was a store on the ground floor of each 
building and the two stores had been converted in- 
to one by the removal of a plastered wall; and ac- 
cess from the street was had through three door- 
ways. Plaintiff desired to remove the old fronts 
and to install a modern plate-glass front across 
the two buildings with access through a center 
door. 

The action was for a mandamus to compel the 
issuance of a permit for the proposed change. The 
court held that the phrase "structural alteration" 
must mean something more than any change inthe ap-— 
pearance of a building, either in the interior or 
exterior. The city contended that the intent of 
the ordinance was to gradually extinguish non-con- 
forming uses through the prohibition of structural 
alterations. The court held that the ordinance did 
not contain any express statement of any such in- 
tent nor can such interpretation be arrived at by 
means of an implication of such intent; but also 
held that the issue being one of interpretation, 
same is an issue of law upon which a court could 
not be bound by the construction given to the or- 
dinance by the board of zoning appeals. 

The court itself came to the conclusion that 
the city council intended by the expression "struc- 
turally altered" to prohibit such a change as would 
convert an existing building into a different 
structure, that the proposed alteration would not 
change the form or character of the building, its 
general appearance or structural quality, but would 
constitute little more than a substitution of new 
windows and doors for the old ones, and that the 
installation of the proposed new front would not be 
a structural alteration within the meaning of the 
ordinance. 








271 Northwestern Reporter, 825. The ordinance pro- 
hibited construction or maintenance of any bill- 
board except by permission of the village comnis- 
sion upon a showing that such billboard would not 
be offensive to the inhabitants of the village or 
to detract from the beauty of the neighborhood, 
The court held this ordinance to be invalid, stat- 
ing "aesthetics may be an incident but cannot be 
the moving factor." Incidentally, the court saié 
that the city may establish zones and prohibit the 
erection of billboards therein, but that the city 
may not vest the power of arbitrary action in m- 
nicipal officers. 

The case discloses the advantage of dealing 
with billboards through zoning as compared with 
purely regulatory ordinances. 


Effect of Zoning Amendment on Building Permits Pre. 
viously sssued: 








Geneva Inv. Co. vs. City of St. Louis, Mis- 
souri, U. S. Circuit Court of Appeals, (January 
1957), 87 Fed. Reporter (2d) 85. This case was 





concerned with a filling station. In the original 
zoning ordinance the property was zoned commercial, 
and the then ovmer obtained a permit to erecta 
filling station and thereupon contracted to sell 
the property dependent upon the erectionofa fill- 
ing station. Before the expiration of the year 
of the duration of the permit, the city council a- 
mended the zoning ordinance by placing the property 
in a residence zone, and thereupon the permit was 
revoked. No substantial work toward erecting the 
filling station had occurred. 

The facts concerning the nature of the devel- 
opments in and the zoning of the neighborhood are 
somewhat too elaborate for brief summarizing. In 
general they indicate that the original zoning of 
the property as commercial was a mistake and that 
there were good grounds ror putting the property 
into a residential zone; and such was the opinion 
of the court. 

The action was an action to enjoin the city 
from enforcing the amended ordinance against 
plaintiff's proposed filling station. The evidence 
showed a much higher value of the property for com 
mercial purposes than for residential purposes. 

The court held that, as no substantial amount 
of money had been expended upon the filling station 
before the amended ordinance went into effect, 
there was not a sufficient basis to estop the city 
from enforcing the amended ordinance; that building 
permits create no vested right but are subject to 
revocation by the proper exercise of the police 
power; that the amended ordinance had the effect 
of revoking the permit; that where the reasonable- 
ness ofa provision of a zoning ordinance is debat- 
able, the court should upholdit as valid; and that 
a depreciation of value due to a zoning ordinance, 
while proper for consideration by the court, is 
not controlling and is not a limitation upon the 
exercise of the police power. 
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